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IN THE COURT OF COMMON PLEAS OF NORTHAMPTON COUNTY, 

PENNSYLVANIA 

 

CRIMINAL DIVISION 

 

 

COMMONWEALTH OF PENNSYLVANIA : 

       : 

   v.    : C-0048-CR-642-2011 

       : 

JEROME EVANS,     : 

  Defendant.    : 

 

 

ORDER OF COURT 

 

AND NOW, this 27
th

 day of July 2011, Defendant’s Omnibus Pretrial Motion is hereby 

DENIED, as set forth more fully in the attached Statement of Reasons. 

STATEMENT OF REASONS 
 

 On January 28, 2011, the Easton Police Department, in connection with the Pennsylvania 

State Police Emergency Response Team (“SERT team”), executed a search warrant for 

Defendant’s residence at 1401 Lehigh Street in the City of Easton, pursuant to an investigation 

conducted under the direction of Easton Police Detective Thomas Beiser.
1
  As a result of the 

search, Defendant was arrested and charged with one count of Possession with Intent to Deliver 

Controlled Substances at 35 PA. CONS.STAT.ANN. § 780-113(a)(30) and one count of Persons 

Not to Possess Firearms at 18 PA. CONS.STAT.ANN.§ 6105(a)(1).  A preliminary hearing was 

held on February 22, 2011.  The instant Omnibus Pretrial Motion was filed on May 19, 2011.  

The matter came before the undersigned via the Miscellaneous Hearing list of June 14, 2011, at  

                                                 

  
1
 Detective Beiser was also the affiant with regard to the Affidavit of Probable Cause upon which 

Magisterial District Senior Judge Elmo Frey issued the search warrant at issue in this matter. 
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which time a hearing was held and a record was made.  Thereafter, a briefing schedule was set.  

Briefs having been received, the matter is now ready for disposition. 

 Defendant raises four issues for resolution.  In the first instance, he alleges that the 

warrant issued for the search of his residence was not predicated upon sufficient probable cause 

and therefore, the fruits of the search must be suppressed.  Pursuant to the protections of both the 

United States and Pennsylvania Constitutions, the citizenry has a right to be free from 

unreasonable searches and seizures.  U.S. CONST. amend. IV; PA. CONST. art. I, § 8.  

Accordingly, with limited exception, the police must appear before a judge of the magisterial 

district court to obtain a warrant before they can conduct a search.  Commw. v. White, 669 A.2d 

896, 900 (Pa. 1995); Commw. v. Sharp, 683 A.2d 1219, 1222 (Pa. Super. 1996).  In seeking a 

warrant, the police must set forth sufficient information to persuade a reasonable person as to the 

existence of probable cause to believe that the search will yield contraband or evidence of a 

crime.  Commw. v. Ryerson, 817 A.2d 510, 513 (Pa. Super. 2003). In making a probable cause 

determination, 

[p]ursuant to the “totality of the circumstances” . . . the task of an issuing 

authority is simply to make a practical, common-sense decision whether, given all 

of the circumstances set forth in the affidavit before him, including the veracity 

and basis of knowledge of persons supplying hearsay information, there is a fair 

probability that contraband or evidence of a crime will be found in a particular 

place. 

 

Commw. v. Torres, 764 A.2d 532, 537 (Pa. 2001) (internal citation omitted).   

Upon a challenge to the sufficiency of probable cause before a trial court, the court shall 

review 

an issuing authority's probable cause determination to ensure that the magistrate 

had a substantial basis for concluding that probable cause existed. In so doing, the 

reviewing court must accord deference to the issuing authority's probable cause 
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determination, and must view the information offered to establish probable cause 

in a common-sense, non-technical manner. 

 

Id. 

 In the instant case, Defendant alleges the insufficiency of the search warrant issued by 

Senior District Judge Frey on the sole basis that he unjustifiably relied on information provided 

by an unreliable confidential informant in determining the existence of probable cause.  As a 

threshold matter, “information received from confidential informants may properly form the 

basis of a probable cause determination.”  Commw. v. Luv, 735 A.2d 87, 90 (Pa. 1999) citing 

Commw. v. Carlisle, 534 A.2d 469 (Pa. 1997).  “An informant’s tip may constitute probable 

cause where police independently corroborate the tip . . . where the informant has provided 

accurate information of criminal activity in the past, or where the informant himself participated 

in the criminal activity.”  Id. 

 By his hearing testimony, Detective Beiser indicated that the confidential informant used 

in this case was known to him as a result of previous drug investigations.  (N.T. 68).  However, 

he could not be certain whether or not the informant had ever acted as a confidential informant 

prior to this investigation.  Id.  Absent facts demonstrating that the confidential informant had an 

established record of providing accurate information to the police regarding past incidents of 

criminal activity, the information received from the confidential source must have either been 

substantiated by independent police corroboration or by evidence that the informant actually 

participated in the criminal activity in order to serve as the basis for a determination of probable 

cause.  In this case, Detective Beiser corroborated the information provided by the confidential 

informant insofar as he maintained surveillance of certain controlled buys.  (N.T. 52-56); see 

also Commw. v. Luton, 672 A.2d 819 (Pa. Super. 1996) (A police-conducted controlled buy via 
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a confidential informant is sufficient to corroborate information from a confidential informant 

that a defendant is engaged in the sale of narcotics); Commw. v. Baker, 615 A.2d 33 (Pa. 1992) 

(One incidence of the use of a confidential informant to make a controlled purchase of narcotics 

is sufficient to establish probable cause, where police gave the informant marked bills and 

searched him for contraband and then saw informant enter residence and exit therefrom with 

narcotics).  Such corroboration is sufficient, as a matter of law, to establish the reliability of the 

information provided by the Commonwealth’s confidential informant.  Thus, we find that 

District Judge Frey committed no error in relying upon that information and coming to a 

reasoned determination as to the existence of probable cause upon which to issue a search 

warrant.  Accordingly, the Court rejects Defendant’s contention that the evidence of the search 

should be suppressed for want of probable cause in support of the search warrant issued by 

District Judge Frey.
2
 

By his second issue, Defendant seeks the suppression of the evidence seized by 

authorities during the search of his home on the basis that the manner in which the search 

 

 

                                                 
2
  On Monday, July 18, 2011, the Court received a written communication directly from Defendant, who is 

represented by counsel.  Per PA.R.CRIM.P. 576(A)(4), the Court ensured the filing and docketing of the submission 

and the same was then forwarded to counsel for Defendant and the Commonwealth.  In the body of his writing, the 

Defendant provided information and legal citation intended to supplement the brief submitted on his behalf.  On the 

issue of the reliability of the Commonwealth’s confidential informant, the Defendant argued therein that because the 

Affidavit of Probable Cause does not include any averment as to the reliability of the CI; exact dates and times of 

drug transactions; corroboration of the information provided by the CI; or any averment that the CI was subject to a 

background check, the Court should deem the CI unreliable. Defendant is incorrect in his statements regarding the 

lack of dates and times of drug transactions, and the absence of independent corroboration of the information 

provided by the CI.  Further, the law does not require that a CI be subject to a background check, nor does it require 

that a CI have a history of providing information to be considered reliable, or that such history must be set forth in 

an affidavit of probable cause. 
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warrant was executed stands in violation of his rights under the Pennsylvania and United States 

Constitutions, and that it constitutes a violation of the “knock-and-announce rule” as set forth at  

PA.R.CRIM.P. 207.  The rule states that: 

(A) A law enforcement officer executing a search warrant shall, before entry, 

give, or make reasonable effort to give, notice of the officer's identity, authority, 

and purpose to any occupant of the premises specified in the warrant, unless 

exigent circumstances require the officer's immediate forcible entry. 

 

(B) Such officer shall await a response for a reasonable period of time after this 

announcement of identity, authority, and purpose, unless exigent circumstances 

require the officer's immediate forcible entry. 

 

(C) If the officer is not admitted after such reasonable period, the officer may 

forcibly enter the premises and may use as much physical force to effect entry 

therein as is necessary to execute the search. 

 

PA. R.CRIM.P. 207. 

  

 In the instant case, the Easton Police Department, upon information and belief that the 

Defendant was a Bloods gang member in possession of a semi-automatic weapon, and that he 

was on high alert due to the recent arrest of an associate on drug trafficking charges, determined 

that the execution of the search warrant for Defendant’s residence constituted a high-risk 

situation, and enlisted the assistance of the Pennsylvania State Police Special Emergency 

Response Team (“SERT team”) in the execution thereof.  (N.T. 9, 38).  After briefing, 

surveillance, and a rehearsal, the SERT team arrived outside Defendant’s residence at 

approximately 6:05am on the morning of January 28, 2011.  (N.T. 13-14).  The team got into 

position and entered the gate surrounding the backyard of the premises, at which time Corporal 

Jody Radziewiczk gave the order for Corporal Wolfe, who was stationed in the State Police 

vehicle, to commence an announcement over loudspeaker which stated, “1401 Lehigh Street, 

basement apartment, this is the police.  We have a search warrant for the premises.”  (N.T. 15-



 

6 

16).  Per the Corporal’s testimony, the State Police Vehicle was parked approximately five yards 

from the back gate of the property, and another ten yards separated the gate and the apartment 

door.  (N.T. 15, 26). 

 By his hearing testimony, Corporal Radziewiczk indicated that the announcement was 

repeated consistently in a loud tone, until an order was given to stop, and that it could be clearly 

heard both outside and inside the apartment.  (N.T. 17).  That order was not given until after 

entry had been made into Defendant’s apartment.  Id.  In addition to the loudspeaker 

announcement, once the team had crossed the backyard and the team member situated in the 

breacher position had reached the exterior door of Defendant’s apartment, he knocked and 

announced their presence three separate times, with the words “State Police, search warrant.”  

(N.T. 17-18).  In the absence of any response, the breacher then gained entry into the apartment 

with a battering ram.  (N.T. 19).  As each member of the SERT team entered the apartment, they 

continued to announce their presence and purpose.  (N.T. 21).  After the team had secured the 

residence, it was turned over to the Easton Police Department to conduct the search.  Id. 

 In light of these facts, Defendant asserts that the SERT team failed to allow the passage 

of a reasonable amount of time before breaching his apartment door, and that they did so absent 

exigent circumstances, rendering their entry a violation of his Constitutional rights.
3
  As a 

threshold matter, the Court must determine whether or not the execution of the search warrant 

amounted to a violation of Defendant’s rights.  Commw. v. Kane, 940 A.2d 483, 491 (Pa. Super. 

                                                 
3
  Additionally, by his own submission to the Court, the Defendant alleges that he was subject to the use of 

excessive force by law enforcement in the course of his arrest, in violation of his rights under the Fourth and 

Fourteenth Amendment of the Constitution of the United States.  While Defendant may believe he has a claim in 

this regard, the only matter properly before this Court is the substance of Defendant’s omnibus pretrial motion.  

Given that such allegations are not germane to the issues now before the Court, they will not be considered herein. 
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2007).  If the Court answers that question affirmatively, it must then answer the separate 

question of whether or not such violation requires the suppression of the evidence obtained in the 

search.
4
  Id. 

The “knock-and-announce rule” is premised on the protection of an individual’s Fourth 

Amendment right to be free from unreasonable search and seizure.  However, the aims of the 

rule are several; specifically, to ensure that both individuals and police are free from violence or 

physical injury, “to protect an occupant's privacy expectation against the unauthorized entry of 

unknown persons and to prevent property damage resulting from forced entry during the 

execution of a search warrant.”  Commw. v. Crompton, 682 A.2d 286, 287 (Pa. 1996).   

Although this rule is frequently referred to as “knock and announce,” the rule 

actually imposes no specific obligation to knock. Rather, the focus of the rule is 

on the announcement of identity, authority and purpose of the law enforcement 

officers seeking entry. 

 

Commw. v. Walker, 874 A.2d 667, 672 (Pa. Super. 2005). 

As to whether the manner in which the search warrant was executed amounted to a 

violation of the Defendant’s Constitutional right to be free from unreasonable searches, the Court 

notes that the reasonableness requirement of PA.R.CRIM.P. 207 mandates a case-specific 

analysis.  Upon a challenge to the execution of a search warrant alleging a violation of the 

                                                 

4
 As Defendant recognizes, the United States Supreme Court has held that violations of the knock-and-

announce rule do not automatically mandate the suppression of evidence arising therefrom.  Hudson v. Michigan, 

547 U.S. 586, 591 (2006).  However, Defendant asserts that the standard is more exacting under the Pennsylvania 

Constitution.  In support thereof, he cites the following case law, noting that “[w]hile the exclusion of evidence will 

not be automatically applied as a remedy for every violation of the Pennsylvania Rules of Criminal Procedure 

concerning searches and seizures, exclusion of evidence may be appropriate where the violation implicates 

fundamental constitutional concerns, is conducted in bad faith or has substantially prejudiced the defendant.”  

Commw. v. Chambers, 598 A.2d 539, 542 (Pa. 1991). (Internal citation omitted).  The Court recognizes, and 

adheres to that standard as annunciated in Chambers. 
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“knock-and-announce rule,” the burden is on the Commonwealth to prove the reasonability of 

the police procedures by a preponderance of the evidence.  Commw. v. Walker, 874 A.2d 667 

(Pa. Super. 2005); Commw. v. Davis, 595 A.2d 1216 (Pa. Super. 1991) appeal denied 606 A.2d 

900 (Pa. 1991).  “In determining whether the police properly complied with the knock-and-

announce rule, a court must consider the amount of time the police wait after knocking and 

announcing prior to gaining entry, as well as the circumstances observed upon announcement.”  

Commw. v. Dean, 693 A.2d 1360, 1363 (Pa. Super. 1997) (internal citation omitted.) 

 In this case, Defendant asserts that the entire “knock-and-announce” scenario spanned a 

matter of mere seconds, and as such, he was not afforded a meaningful opportunity to respond.  

Yet, because our inquiry is properly based on the totality of the circumstances approach, the 

length of time between the execution of a knock-and-announce and the entry into a residence is 

not determinative of whether a violation has occurred.  Further, the record is devoid of any 

testimony as to the duration of the events leading up to the breach of Defendant’s residence.  

However, the record includes detailed testimony of the steps taken by the authorities from which 

the Court can determine reasonableness.   

As noted supra, in the early morning hours of January 28, 2011, the SERT team made 

repeated announcements of their presence over an external loudspeaker mounted on a police van,  

The words “1401 Lehigh Street, basement apartment, this is the state police.  We have a search 

warrant for the premises,” emanated from a vehicle parked an estimated fifteen yards from 

Defendant’s door as the SERT team crossed the backyard to Defendant’s door, got in formation, 

knocked directly on the door, and announced their presence three times.  (N.T. 15, 16).  

Simultaneously, two Easton Police patrol units were parked on either side of the building with 
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their emergency lights illuminated, giving a visual signal of the police presence.  (N.T. 16).  At 

hearing, there was no testimony of any loud noise or obstruction that would have impeded the 

ability of these repeated announcements to be heard.   

Only upon commencing the ongoing announcement, and repeatedly knocking and 

announcing their presence at the door to Defendant’s apartment, did the police gain entry.  (N.T. 

17-18). Upon consideration of the facts of the instant case, the Court finds that the 

Commonwealth has proven, by a preponderance of the evidence, the reasonability of the knock-

and-announce procedures used by the SERT team, and the absence of a violation under 

PA.R.CRIM.P. 207.  Specifically, the evidence demonstrates that the actions of the team were 

preceded by a loudspeaker announcement of their presence and their request to enter the subject 

residence.  (N.T. 15-16).  That announcement was made in the early morning hours on a 

Saturday, and there was no evidence presented that the audibility of the announcements were 

obscured by other noise.  Id.  To the contrary, there was testimony that the announcements were 

loud enough to be heard clearly from the inside of Defendant’s apartment.  (N.T. 17).  Further, 

these announcements continued as the team crossed the backyard and approached the residence, 

at which time the team knocked and announced their presence three more times.  (N.T. 17-18).  

As such, the Court finds that under these circumstances, the Defendant would have been readily 

able to hear the announcements and travel from any part of what was described at hearing as a 

one-bedroom apartment on one floor, to the front door in response to police.
5
   

                                                 
5
  In his submission to the Court, the Defendant contends that testimony that he was found sleeping in bed at 

the time of the search is conclusive proof of the SERT team’s failure to satisfy the knock-and-announce 

requirements.  By his assertion, Defendant overlooks the fact that the knock-and-announce standard is not judged 

solely by the actions or inactions of a defendant, which could be accounted for by any number of reasons, but by the 

reasonability of the procedures used by police.     
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Even if the Court were to decide that the SERT team failed to allow a reasonable passage 

of time between the announcement of their presence and purpose and breaching the premises, the 

Court would find the violation excusable given the existence of exigent circumstances.  An 

officer executing a search warrant may effectuate an immediate forcible entry of a location upon 

a reasonable belief of exigent circumstances in any of the following circumstances:  

(1) the police need not engage in a futile gesture of announcing purpose when the 

occupants of the premises remain silent after repeated knocking and 

identification, (2) the police are virtually certain that the occupants of the 

premises already know their purpose, (3) the police have reason to believe that an 

announcement prior to entry would imperil their safety, and (4) the police have 

reason to believe that evidence is about to be destroyed. 

 

Commw. v. McDonel, 601 A.2d 302, 305 (Pa. Super. 1991) (internal citations omitted). 

 

  In the instant case, the police made repeated efforts to knock and announce their 

presence, which went unanswered.  Further, they had reason to believe that the Defendant was in 

possession of a firearm, and that he was in a heightened state of alarm and therefore potentially 

more likely to respond to their presence with force.  Additionally, the officers had reason to 

believe that the Defendant’s failure to respond to the announcement of their presence was in 

furtherance of destroying evidence.  That the Defendant did not exert force, or that he seemingly 

did not destroy evidence is not the quantum by which the determination of reasonability is made.  

Rather, the Court must consider the exigencies existing at the time, in balance with the 

procedures utilized in executing the warrant.  Commw. v. Walker, 874 A.2d 667 (Pa. Super. 

2005).  Here, exigencies would have warranted entry even upon a finding that the procedures 

utilized by the police failed to comport with the requirements of the “knock-and-announce rule.”  

See U.S. v. Banks, 540 U.S. 31 (2003) (Officers clearly and loudly knocked and announced their 
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presence and, hearing nothing inside the apartment after a moment, breached the entry.  Entry 

was legal in light of officer’s reasonable belief that the defendant could be destroying evidence 

sought under the warrant).  In light of the foregoing, Defendant’s motion to suppress the 

evidence garnered as a result of the search of Defendant’s residence pursuant upon an assertion 

of a violation of the knock-and-announce rule is hereby DENIED. 

By his next issue, Defendant seeks to compel the Commonwealth to divulge the identity 

of their confidential informant.  Generally, the identity of a confidential informant is privileged. 

Commw. v. Withrow, 932 A.2d 138, 140-41 (Pa. Super. 2007). The privilege is grounded in the 

notion that “[p]rotecting the identity of informants is recognized as a vital public interest because 

it is necessary to protect the flow of information from informants as well as to insure the[ir] 

safety . . ..”  Commw. v. Bonasorte, 486 A.2d 1361, 1372 (Pa. Super. 1984). However, the 

privilege is qualified, and may be overcome upon a showing that a defendant’s request for the 

disclosure of an informant’s identity is both reasonable and material to his defense.  Commw. v. 

Marsh, 997 A.2d 318, 321 (Pa. 2010).  Consideration of such a request requires the Court to 

balance the public interest in protecting the flow of information against the individual’s right to 

prepare his defense.”  Commw. v. Belenky, 777 A.2d 483, 488 (Pa. Super. 2001) (internal 

citations omitted).   

In support of his request for disclosure of the identity of the Commonwealth’s 

confidential informant, the Defendant argues that disclosure is necessitated by the fact that the 

Affidavit of Probable Cause upon which the search warrant was issued relies substantially on 

information provided by the source, whose credibility cannot otherwise be challenged.  Where, 
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as here, a defendant seeks the identity of a confidential informant for purposes of attacking 

probable cause, he  

must demonstrate some good-faith basis in fact to believe that a police officer-

affiant willfully has included misstatements of fact in an affidavit of probable 

cause which misrepresents either the existence of the informant or the information 

conveyed by the informant; that without the informant’s information, there would 

not have been probable cause; and that production of the informant is the only 

way in which the defendant can substantiate his claim.   

 

Commw. v. Brown, 836 A.2d 989, 993 (Pa. Super. 2003) quoting Bonasorte, 486 A.2d at 1373-

74. 

In support of his motion, Defendant merely asserts that because many of the facts averred 

therein were supplied by the Commonwealth’s confidential source, his or her identity should be 

revealed.  As to the charge against him under 18 PA.CONS.STAT.ANN. § 6105, Persons not to 

possess, use, manufacture, control, sell or transfer firearms, the Defendant further argues that the 

case against him is solely reliant on information from the confidential informant, compelling the 

revelation of the source’s identity on that basis.    

 In the first instance, we note that while the police testified to their belief, prior to the 

search, that the Defendant was in possession of a firearm, and while there was further testimony 

that the confidential informant stated to police that he or she had in fact seen a firearm in 

Defendant’s residence, none of these facts were set forth in the Affidavit of Probable Cause.  

Probable cause to search Defendant’s residence was premised on evidence of his involvement in 

the drug trade, pursuant to information provided by the confidential source, as well as the first-

hand observations of the police and the fruits of their independent investigation.  The discovery 

of the firearm in Defendant’s apartment was merely incidental to the search.  Accordingly, 

Defendant’s contention that the charge against him for a violation of 18 PA.CONS.STAT.ANN. § 
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6105 is based solely on information from a confidential informant is misguided.  As such, even 

without subjecting his argument to further scrutiny in accordance with the burden of proof, the 

Court finds that there is no merit to his argument that the identity of the confidential informant 

should be revealed to him on that basis. 

 As to his plea for the revelation of the confidential informant’s identity on the basis of his 

more general attack on probable cause we note, in the first instance, Defendant’s failure to allege 

the existence of any misstatements contained in the Affidavit of Probable Cause, as required 

under the law.
6
  Furthermore, while Defendant asserts that the identity of the confidential 

informant should be revealed on the basis that he or she supplied many of the facts set forth in 

the Affidavit of Probable Cause, the Defendant fails to explain how the revelation of the 

informant’s identity would aid his defense. In light of the foregoing, the Court finds that the 

Defendant has failed to establish the elements essential to an analysis of whether or not the 

identity of the confidential source should be revealed.  Accordingly, the request is DENIED.  

                                                 
6
  In his submission to the Court, the Defendant asserts that the identity of the confidential informant should 

be compelled in order to allow an investigation into the truthfulness of Detective Beiser’s statements that the source 

informed him that he/she observed a semi-automatic weapon in Defendant’s possession on two separate occasions.  

Yet, the Defendant fails to assert any reasonable basis upon which to believe the falsity of this information.  Further, 

whether or not the confidential informant made these statements is immaterial to the determination of probable 

cause made by District Judge Frey, and equally irrelevant to the charges against the Defendant.  The Affidavit of 

Probable Cause was predicated purely on averments as to Defendant’s drug activity, and the weapon was observed 

in the Defendant’s residence upon the execution of a valid search warrant.  Thus, whether or not the police were 

informed of the weapon prior to their search of Defendant’s premises is of no consequence.  Additionally, Defendant 

makes allegations of inconsistencies between the Affidavit of Probable Cause and Detective Beiser’s narrative 

statement relating to the time and place of certain occurrences alleged therein.  At hearing, it was established that 

there was one incident included in the narrative report that was not referenced in the Affidavit of Probable Cause.  

(N.T. 74).  However, this is immaterial to any of the issues raised in the instant motion, particularly because the 

charges against Defendant arose not from any particular sales of narcotics, but from the evidence seized as a result 

of the search of his apartment, which the Court has already deemed constitutional.   
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Finally, Defendant seeks habeas corpus relief with regard the charge against him under 

18 PA.CONS.STAT.ANN. § 6105, Persons not to possess, use, manufacture, control, sell or transfer 

firearms.  The statute provides that: 

(1) A person who has been convicted of an offense enumerated in subsection (b), 

within or without this Commonwealth, regardless of the length of sentence or 

whose conduct meets the criteria in subsection (c) shall not possess, use, control, 

sell, transfer or manufacture or obtain a license to possess, use, control, sell, 

transfer or manufacture a firearm in this Commonwealth.  

 

(2)(i) A person who is prohibited from possessing, using, controlling, selling, 

transferring or manufacturing a firearm under paragraph (1) or subsection (b) or 

(c) shall have a reasonable period of time, not to exceed 60 days from the date of 

the imposition of the disability under this subsection, in which to sell or transfer 

that person's firearms to another eligible person who is not a member of the 

prohibited person's household. 

 

In ruling on a habeas corpus motion, the Court must consider the evidence and determine 

whether or not the Commonwealth has established “a prima facie case that a crime has been 

committed and the defendant is the probable one who committed it,” thereby justifying his being 

held for trial.  Commw. v. Weigle, 997 A.2d 306, 311 (Pa. 2010).   

A prima facie case consists of evidence, read in the light most favorable to the 

Commonwealth, that sufficiently establishes both the commission of a crime and 

that the accused is probably the perpetrator of that crime. In determining the 

presence or absence of a prima facie case, inferences reasonably drawn from the 

evidence of record that would support a verdict of guilty are to be given effect, 

but suspicion and conjecture are not evidence and are unacceptable as such. 

Stated another way, a prima facie case in support of an accused's guilt consists of 

evidence that, if accepted as true, would warrant submission of the case to a jury.  

Commw. v. Miller, 810 A.2d 178, 180 (Pa. Super. 2002). 

Possession of a firearm may be proven by actual possession, constructive possession or 

joint constructive possession.  Commw. v. Heidler, 741 A.2d 213, 215 (Pa. Super. 1999).  In this 

case, the Commonwealth is asserting Defendant’s constructive possession of the firearm.  A 
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showing of constructive possession is based on a totality of the circumstances.  Commw. v. Cruz, 

--- A.3d --- (Pa. Super. May 17, 2011). Specifically, the Commonwealth must demonstrate an 

individual’s ability and intention to exercise control over the subject contraband. Id.   

In the instant case, the execution of a valid search warrant for the premises occupied by 

the Defendant yielded the discovery of a 9mm Taurus handgun with a loaded magazine, a second 

loaded magazine and 14 additional rounds of 9mm ammunition.
7
  Defendant’s Omnibus Pretrial 

Motion, Exhibit “A”, Inventory of Seized Property.  In support of his motion, Defendant points 

to the hearing testimony of his roommate, Tyesha Brokenbough, who indicated under oath, that 

she was the owner of the firearm. (N.T. 91-92).   At hearing, Ms. Brokenbough testified she  

moved into Defendant’s apartment in September 2010.  (N.T. 84).  In October 2010, a police 

report was filed in response to the report of a burglary at the apartment.  (N.T. 86-87).  In 

December 2010, amid lingering fears arising from the burglary, Ms. Brokenbough stated that she 

purchased a Taurus 9mm handgun, for which she obtained a receipt.  (N.T. 88-89).  She further 

                                                 
7
  In his submission to the Court, the Defendant alleges that the Easton Police Department manipulated the 

evidence against him by placing and photographing a box of ammunition, US currency and a cell phone alongside 

the firearm. The photograph was admitted into evidence at hearing, labeled as Commonwealth Exhibit 7.  When 

asked whether the photograph accurately depicted the scene as he observed it at the time of the search, Detective 

Beiser replied “absolutely.”  (N.T. 46).  However, as Defendant notes, both Detective Beiser’s preliminary hearing 

testimony and his supplemental narrative filed in this matter indicate that the box of ammunition was found on the 

corner of the bed in the bedroom.  While the box of ammunition may have been moved and the Detective’s 

recollection of that fact may have been inaccurate at the time of his testimony, the fact remains that the ammunition, 

and other items depicted in Commonwealth Exhibit 7 were found in Defendant’s small apartment, recorded and 

seized.  The exact placement of one item upon its discovery, and possible movement prior to its recordation is of no 

consequence to the Commonwealth’s case against the Defendant at this juncture.  Second, Defendant further 

suggests that the authorities fabricated evidence with respect to the location of the firearm at the time of the search, 

in light of a statement made by State Police Corporal Jody Radziewiczk that he first observed the firearm in the 

nightstand near the bed in Defendant’s bedroom, as contrasted to the other evidence presented to the effect that the 

firearm was found in a dresser among Defendant’s belongings.  At hearing, Defendant’s attorney questioned 

Corporal Radziewiczk as to the location of the gun, at which time he testified that it was found in a dresser among 

some jeans after another member of the team asked Defendant about the location of the pistol and he indicated 

where it could be found.  (N.T. 33).  In light of Corporal Radziewiczk’s testimony, the Court finds that his 

misstatement as to the location of the firearm, as reflected in a written report subsequent to the search, was a simple 
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testified that she was “pretty sure” that the Defendant was aware of the presence of the gun in the 

home, further stating that “he should have” been aware.  (N.T. 93).  Finally, Ms. Brokenbough 

testified that the day prior to the execution of the search warrant, Defendant’s minor son was 

visiting the apartment, prompting her to conceal the handgun in a dresser drawer in the bedroom 

between items of Defendant’s clothing.  (N.T. 89).  The firearm was discovered in a dresser 

drawer among Defendant’s clothing during the search.  (N.T. 23).   

In light of Ms. Brokenbough’s testimony, the Defendant asserts the Commonwealth’s 

failure to establish a prima facie case against him in support of his alleged violation of 18 

PA.CONS.STAT.ANN. § 6105, because the evidence showed that the firearm belonged to Ms. 

Brokenbough, and because mere presence in the vicinity of a firearm is not sufficient to establish 

a violation of the statute.  However, the fact that Ms. Brokenbough testified to ownership of the 

firearm, and that such testimony was corroborated by a receipt written out to her is not 

dispositive of Defendant’s motion.   

Per the statute, the Defendant is prohibited, not simply from owning, but from possessing 

a firearm. As noted supra, a showing of constructive possession requires that a defendant have 

the power and intention to control the firearm.  At this stage, the Commonwealth need not prove 

such facts beyond a reasonable doubt.  Rather, it need only demonstrate evidence, which if 

accepted as true at trial, could support a conviction on the charge.   

While the Defendant is correct that the mere presence of a person in the vicinity of 

contraband is insufficient as a matter of law to prove constructive possession, knowledge and 

                                                                                                                                                             
error of no legal consequence.  Whether or not Defendant may find this factual discrepancy of consequence in later 

proceedings, it has no bearing on the matter now before the Court. 
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intent may be inferred from the totality of the circumstances.  Commw. v. Bricker, 882 A.2d 

1008, 1014 (Pa. Super. 2005).  Upon consideration of the facts, including the location of the 

firearm amongst Defendant’s belongings, Ms. Brokenbough’s testimony that the firearm was 

regularly kept out in the open and not secured in a manner so as to prevent Defendant’s access, 

and Detective Beiser’s testimony that the Defendant may have been concerned about his safety 

given the recent arrest of another person involved in the local drug trade,
8
 the Court finds the 

evidence sufficient to establish a prima facie case in support of Defendant’s alleged violation of 

18 PA.CONS.STAT.ANN. § 6105.  In light of the foregoing, Defendant’s motion for habeas corpus 

with respect thereto, is hereby DENIED. 

 

    BY THE COURT: 

 

 

 

    ________________________________________________ 

    CRAIG A. DALLY,                                                          J. 
 

 

  

                                                 
8
  Additionally, Corporal Radziewiczk testified that Defendant apprised the police as to the location of the 

firearm.  However, in a second pro se submission to the Court, Defendant denies making that statement.  The 

statement has not been relied upon in the Court’s decision, and therefore, its veracity is of no consequence at this 

stage in the proceedings. 
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